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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
10CFR  Parts  211,  212 
[Docket  No.  ERA-R-81-01] 

Establishment  of  a  Mechanism  for 
Entitlements  Adjustments  for  Periods 
Prior  to  Decontrol  of  Crude  Oil 
AGENCY:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Final  rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  adopting  a  final  rule 
to  provide  for  the  orderly  termination  of 
the  crude  oil  entitlements  program. 

While  it  is  DOE’s  policy  to  eliminate  the 
remaining  vestiges  of  the  now- 
terminated  petroleum  price  and 
allocation  controls  as  quickly  and 
simply  as  possible,  ERA  must  provide  a 
means  for  liquidating  rights  and 
obligations  of  participants  in  the  crude 
oil  entitlements  program,  10  CFR  211.67, 
that  accrued  before  decontrol.  This  rule 
establishes  a  mechanism  (the  “clean-up" 
list)  for  adjusting  entitlements  lists 
under  the  entitlements  program  for 
periods  prior  to  the  decontrol  of  crude 
oil  on  January  28, 1981,  and  a 
mechanism  that  does  not  require  DOE 
participation  for  settling  existing 
entitlements  obligations  and  claims 
adjudicated  by  courts  or  administrative 
agencies  after  publication  of  the  clean¬ 
up  list.  Based  upon  this  rule,  refiners 
and  other  participants  on  the 
entitlements  lists  must  submit  reports 
amending  or  adjusting  crude  oil  runs-to- 
stills  and  receipts  for  the  period 
between  October  1, 1980,  and  January 
28, 1981,  and  accordingly  either  make 
payments  to,  or  receive  payments  from, 
other  entitlements  participants  pursuant 
to  a  published  clean-up  list.  In  addition, 
this  clean-up  list  would  reflect  any 
outstanding  administrative  or  court 
determinations  of  entitlements  claims  or 
obligations.  After  publication  of  this  list 
a  self-executing  mechanism  is 
established  to  give  effect  to  subsequent 
administrative  or  judicial  decisions. 
However,  with  publication  of  this  list, 
the  entitlements  program  would  be 
substantially  ended,  and  no  further  lists 
need  be  published. 

EFFECTIVE  DATE:  August  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Vandenberg  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-4055; 

Daniel  J.  Thomas  (Office  of  Program 
Operations),  Economic  Regulatory 
Administration,  Room  7116,  2000  M 


Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-4288; 

Margaret  Carroll  (Office  of  Program 
Operations),  Economic  Regulatory 
Administration,  Room  7202-G,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3254; 

David  Welsh  (Entitlements  Program 
Office),  Economic  Regulatory 
Administration,  Room  6212,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3459; 

William  Funk  or  Peter  Schaumberg, 

Office  of  General  Counsel,  U.S. 
Department  of  Energy,  Room  6A-13, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
6736;  (Funk);  252-6754  (Schaumberg). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  the  Rule  and  Comments 

III.  Other  Comments 

IV.  Procedural  Matters 

I.  Background 

On  January  28, 1981,  the  President 
issued  Executive  Order  No.  12287  (“E.O. 
12287,”  46  FR  9909,  January  30, 1981), 
effective  12:01  a.m.,  January  28, 1981, 
exempting  all  crude  oil  and  refined 
petroleum  products  from  the  price  and 
allocation  regulations  adopted  pursuant 
to  the  Emergency  Petroleum  Allocation 
Act  (Pub.  L.  93-159),  as  amended.  When 
controls  were  lifted,  participants  in  the 
entitlements  program  had  certain 
inchoate  claims  and  obligations  arising 
out  of  transactions  during  the  period  of 
controls.  Recognizing  the  need  to 
provide  a  mechanism  for  liquidating 
these  claims  and  obligations,  Section  3 
of  the  Executive  Order  provided: 

The  Secretary  of  Energy  may,  pursuant  to 
Executive  Order  No.  11790,  as  amended  by 
Executive  Order  No.  12038,  adopt  such 
regulations  and  take  such  actions  as  he 
deems  necessary  to  implement  this  Order, 
including  the  promulgation  of  entitlements 
notices  for  periods  prior  to  this  Order  and  the 
establishment  of  a  mechanism  for 
entitlements  adjustments  for  periods  prior  to 
this  Order. 

In  accordance  with  the  provisions  of 
Section  3  of  E.0. 12287,  an  entitlements 
notice  for  crude  oil  receipts  and  runs-to- 
stills  in  December  1980  was  issued  on 
February  20, 1981  (46  FR  14157,  February 
26, 1981).  An  entitlements  notice  for  the 
period  January  1, 1981,  through  January 
27, 1981,  also  will  be  issued.1 

Also  in  accordance  with  Section  3  of 
E.O.  12287,  which  provides  that  the 
Secretary  of  Energy  may  establish  “a 
mechanism  for  entitlements  adjustments 
for  periods  prior  to  this  Order,"  the 


'This  notice  would  have  been  issued  late  in 
March,  but  its  issuance  has  been  Belayed  by  court 
orders. 


Economic  Regulatory  Administration 
(ERA)  of  DOE  issued  a  notice  of 
proposed  rulemaking  and  public  hearing 
(46  FR  15112,  March  3, 1981)  to  amend 
Chapter  II,  Title  10  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
provision  to  Part  211  establishing  an 
entitlements  clean-up  mechanism. 

Written  comments  were  invited,  and  a 
public  hearing  was  held  in  Washington. 
D.C.  on  March  17  and  18, 1981.  Over  45 
written  comments  were  received  and  24 
persons  provided  oral  testimony  at  the 
hearing. 

ERA  has  considered  the  written  and 
oral  comments  carefully  and  has 
determined  to  adopt  a  final  rule  to 
provide  procedures  for  an  entitlements 
clean-up  mechanism. 

II.  Discussion  of  the  Rule  and  Comments 

A.  General  Comments  on  the  Rule 

As  a  threshold  matter,  some 
commenters,  such  as  Tenneco,  Exxon 
and  Conoco,  opposed  establishment  of  a 
clean-up  mechanism.  Others,  including 
Union  Oil  Co.,  advocated  delaying 
issuance  of  the  January  Entitlements 
Notice  and  using  that  list  for  clean-up 
purposes.  However,  the  vast  majority  of 
the  commenters  were  of  the  view  that  a 
clean-up  mechanism  was  appropriate 
after  issuance  of  the  final  regular 
entitlements  list.  The  reasons  given 
generally  echoed  those  discussed  in  the 
notice  of  proposed  rulemaking  (NOPR): 
to  provide  a  method  for  firms  on  the 
entitlements  lists  to  amend  previous 
monthly  reports  found  to  be  erroneous; 
to  report  recertified  crude  oil  after 
March  5, 1981,  the  reporting  deadline  for, 
the  January  Entitlements  Notice;  and  to 
give  effect  to  ERA  and  Office  of 
Hearings  and  Appeals  (OHA)  Decision 
and  Orders,  decisions  on  appeals  to  the 
Federal  Regulatory  Commission  (FERC) 
and  judicial  decisions  issued  subsequent 
to  the  January  list.  All  amendments  and 
adjustments  included  in  the  clean-up  list 
will  relate  to  periods  before  decontrol 
on  January  28, 1981. 

Most  commenters  devoted  a  portion  of 
their  comments  to  addressing  the 
wisdom  or  propriety  of  permitting 
certain  types  of  adjustments  or  other 
claims  to  be  included  in  the  clean-up 
list.  The  target  of  most  such  comments 
was  the  tertiary  incentive  program  in  10 
CFR  212.78.  A  broad  spectrum  of 
refiners,  including  Clark,  Union,  Cities 
Service,  Exxon,  Pennzoil,  Ashland, 
Energy  Cooperative,  Inc.  and  the 
Emergency  Small  Independent  Refiners 
Task  Force  were  of  the  view  that  the 
tertiary  incentive  program  had  been 
abused  and  thus  recertifications 
pursuant  thereto  either  should  be 


Federal  Register  /  Vol.  46,  No.  133  /  Monday,  July  13,  1981  /  Rules  and  Regulations 


eliminated  or  limited  for  purposes  of  the 
clean-up  list. 

ERA  did  issue  a  NOPR  to  rescind  in 
part  the  tertiary  program.  (46  FR  25315, 
May  6, 1981).  However,  after  a  careful 
review  of  the  entire  record  in  that 
proceeding,  ERA  found  that  the 
assumptions  and  tentative  conclusions 
contained  in  the  NOPR  were  incorrect. 

As  a  result,  ERA  has  issued  a  Notice  of 
Determination  not  to  adopt  a  final  rule 
in  the  tertiary  matter.  (Published 
elsewhere  in  this  issue.) 

As  a  result  of  the  decision  not  to  issue 
a  final  tertiary  rule,  the  clean-up  list  will 
include  claims  from  refiners  receiving 
tertiary  recertifications  which  were  not 
reported  for  the  January  1981 
Entitlements  Notice.  DOE  has  received 
notice  that  some  refiners  still  are 
receiving  recertifications  from  crude  oil 
produced  and  sold  before  January  28, 
1981.  Pursuant  to  10  CFR  212.131 
producers  had  until  March  31, 1981,  to 
recertify  crude  oil  produced  in  January. 
Each  reseller  has  only  30  days  to 
recertify,  which  means  that  for  a  refiner 
still  to  be  receiving  recertifications, 
there  would  have  to  be  at  least  four 
resellers  in  the  chain  (assuming  each 
reseller  took  the  full  30  days  to 
recertify).  It  therefore  is  not 
inappropriate  for  a  refiner  to  ensure  that 
recertifications  still  being  received  are 
valid. 

A  number  of  firms  commented  that 
ERA  should  adopt  a  rule  which  would 
require  that  price-controlled  crude  oil 
which  has  "disappeared”  from  the 
entitlements  program  bear  the 
appropriate  entitlements  burden,  it  is 
alleged  by  these  firms  that  the 
entitlements  program  regulations  no 
longer  are  effective  because  there  is 
price-controlled  crude  oil  which,  through 
inventory  manipulations  and  other 
devices,  has  avoided  any  entitlements 
burden.  Actions  on  this  basis  have  been 
initiated  by  firms  before  DOE’s  Office  of 
Hearings  and  Appeals  (OHA)  and  in  the 
courts  to  invalidate  the  December  1980 
Entitlements  Notice  and  to  block 
issuance  of  the  January  1981 
Entitlements  Notice. 

ERA  is  and  has  been  investigating  the 
"disappearing  old  oil”  allegation,  but 
any  regulatory  action  in  this  regard 
would  be  beyond  the  scope  of  this 
rulemaking.  However,  if  OHA  or  the 
courts  determine  issuance  of  the 
December  or  January  Entitlements 
Notices  to  be  unlawful,  the  clean-up  list 
provides  a  mechanism  to  return  any 
monies  paid  by  firms  pursuant  to  those 
lists. 

Many  commenters,  including  Exxon, 
Cities  Service  and  Sim  Oil  Co.,  also 
believed  that  ERA  should  not  include  on 
the  entitlements  clean-up  list 


entitlements  issuances  pursuant  to  OHA 
Decision  and  Orders  issued  after 
January  28, 1981.  It  is  DOE’s  position 
that  OHA  may  award  entitlements 
exception  relief  after  January  28, 1981,  if 
the  relief  awarded  relates  to  periods 
prior  to  decontrol.  If  OHA  decides  that  a 
firm  should  have  had  exception  relief  at 
the  time  of  decontrol,  it  is  DOE’s 
position  that  the  intervention  of 
decontrol  did  not  negate  the  prior  claim 
to  exception  relief  and  that  DOE  must 
give  effect  to  such  relief.  Any 
entitlements  exception  relief  issued  after 
the  date  of  issuance  of  the  January 
Entitlements  Notice  will  be  included  in 
the  clean-up  list. 

Sohio,  Cities  Service  and  other  firms 
commented  that  ERA  should  not  include 
in  the  clean-up  list  any  ERA  Decision 
and  Orders  with  respect  to  entitlements 
for  petroleum  substitutes  which  were 
issued  after  January  28, 1981.  Those 
commenters  that  use  petroleum 
substitutes  took  the  opposite  position. 
Recently,  ERA  terminated  the  petroleum 
substitutes  program  with  respect  to  all 
applications  for  case-by-case 
qualification  outstanding  as  of  January 
28, 1981,  and  all  certifications  for 
automatic  qualification  not  received 
before  January  28, 1981.  (Published 
elsewhere  in  this  issue.)  Thus,  the  clean¬ 
up  list  will  not  include  any  new 
petroleum  substitute  firms. 

B.  Adjustments  Included  in  the  Clean- 
Up  List  and  Procedural  Matters 

In  the  NOPR,  we  proposed  a 
“reporting  period”  for  the  clean-up  list 
of  January  1, 1980,  through  January  27, 
1981.  Amended  reports  and  adjustments 
only  could  be  filed  for  months  in  the 
reporting  period.  Many  commenters 
found  this  period  to  be  satisfactory.  A 
few  firms  saw  no  reason  to  limit  the 
period  for  reporting  amendments  or 
prior  months  invoice  adjustments. 
Several  commenters  felt  strongly, 
however,  that  a  short  reporting  period 
was  necessary  to  prevent  abuse,  and 
cutoff  dates  as  late  as  January  1981  were 
suggested. 

ERA  agrees  with  the  comments  that  a 
reporting  period  beginning  January  1980 
for  adjustments  could  invite  abuse  by 
some  entitlements  participants.  Most 
firms  already  have  corrected  for  errors 
discovered  for  the  early  months  of  1980. 
Moreover,  no  commenters  took  issue 
with  the  statement  in  the  preamble  to 
the  NOPR  that  "it  is  unlikely  that  any 
invoice  adjustment  would  relate  back 
before  October  1980.”  46  FR  at  15114. 
Thus,  we  believe  that  any  hardship  that 
might  be  suffered  by  the  few  firms  that 
discover  reporting  errors  early  in  1980  is 
outweighed  by  the  need  to  maintain  the 
integrity  of  the  clean-up  system.  We 
therefore  have  adopted  a  definition  of 


"reporting  period”  in  new  §  211.69(c) 
which  extends  from  October  1, 1960, 
through  January  27, 1981. 

The  limitation  of  the  “reporting 
period”  will  not  apply  to  administrative 
orders  or  judicial  decisions.  Included  in 
the  clean-up  list  will  be  all  such  orders 
and  decisions,  other  than  as  a  result  of 
entitlements  enforcement  actions,  not 
reflected  on  a  regular  entitlements  list 
that  are  issued  before  issuance  of  the 
clean-up  list.  As  was  proposed,  we  will 
include  on  the  final  clean-up  list  any 
claims  and  obligations  resulting  from 
ERA,  OHA  and  FERC  decisions  even 
though  these  decisions  still  might  be 
subject  to  further  administrative  or 
judicial  review. 

For  purposes  of  this  rule,  the  terms 
“adjustment”  and  “amendment"  have 
been  defined  to  have  the  same  meanings 
as  for  the  Form  ERA-49.  An  adjustment 
refers  to  recertification  of  crude  oil  and 
an  amendment  refers  to  resubmission  of 
a  previously  filed  report  resulting  from 
an  internal  company  error. 

Virtually  all  of  the  persons  who 
provided  statements  at  the  public 
hearing,  and  many  of  the  written 
commenters,  expressed  concern  about 
the  validity  of  some  of  the  large  volume 
of  recertifications  expected  to  be 
reported  by  refiners,  particularly  those 
recertifications  attributable  to  tertiary 
projects.  Currently,  on  the  adjustment 
lines  of  the  Form  ERA-49,  adjustments 
for  all  months  are  combined.  The 
hearing  panel  queried  several  speakers 
representing  both  large  and  small 
refiners  as  to  whether  it  would  be 
possible  for  them  to  identify  the  month 
in  which  the  crude  oil  subsequently 
being  recertified  first  was  reported  for 
entitlements  purposes.  The  response 
was  unanimously  affirmative.  We 
therefore  are  adopting  in  $  211.69(d)(2)  a 
requirement  that  any  firm  submitting  a 
claim  under  the  clean-up  list  resulting 
from  a  recertification  of  crude  oil  must 
identify  on  the  Form  ERA-49  the  months 
in  which  the  recertified  barrels  first 
were  reported  to  the  entitlements 
program.  This  will  help  ensure  that  the 
recertification  is  valid  and  applies  only 
to  months  in  the  reporting  period. 

DOE  favors  the  earliest  possible 
conclusion  to  the  clean-up  process  so 
that  the  regulatory  residuum  of  the 
controls  period  may  be  finally 
eliminated.  Most  commenters  also 
supported  a  speedy  end  to  the  clean-up 
process  and  were  of  the  view  that  the 
proposed  June  1, 1981,  deadline  for  filing 
amendments  and  adjustments  was 
satisfactory  to  both  conclude  the 
process  at  the  earliest  possible  time  and 
yet  allow  sufficient  time  to  receive 
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recertifications  and  discover  any 
reporting  errors. 

Most  commenters  also  supported  the 
proposed  May  1, 1981,  deadline  after 
which  no  purchaser  of  crude  oil  would 
be  required  to  honor  for  pricing 
purposes  a  recertification  of  crude  oil. 

It  was  suggested  by  some  commenters 
that  ERA  should  make  the  two 
deadlines  each  one  day  earlier  so  that 
they  would  fall  at  the  end  of  a  month 
and  the  corresponding  accounting 
period.  For  the  reasons  explained  below, 
the  recertification  deadline  is  being 
delayed  by  three  months,  and  we  are 
specifying  the  last  day  of  the  month  to 
simplify  accounting.  The  date  for 
reporting  claims  and  obligations  to  ERA 
also  is  being  delayed,  but  will  not  be  the 
end  of  a  month.  We  are  not  aware  of 
any  reason  why  using  a  date  in  the 
middle  of  a  month  would  make  the 
reporting  of  claims  and  obligations  to 
ERA  any  more  burdensome  once  crude 
oil  recertifications  have  been  cut  off. 

As  noted  above,  we  are  delaying  the 
cut-off  date  for  recertifications  of  crude 
oil  until  July  31, 1981.*  This  will  be 
accomplished  by  revoking  the 
recertification  provisions  in  §  212.131 
effective  August  1, 1981.  Resellers 
commented  that  in  view  of  the  increased 
volume  of  recertifications  from  the 
tertiary  incentive  program,  the  proposed 
date  of  May  1, 1981,  did  not  provide 
adequate  time  for  all  resellers  to 
complete  the  recertification  process.  It 
was  claimed  that  this  would  result  in 
some  resellers  receiving  recertifications 
immediately  prior  to  the  deadline  and 
then  being  unable  to  pass  them  through 
to  the  purchasers  of  the  crude  oil. 

The  May  1  recertification  deadline 
also  was  no4onger  realistic  as  a  result 
of  the  need  for  additional  time  to  resolve 
the  many  complex  issues  and  to  prepare 
this  final  rule,  which  delayed  its 
issuance  beyond  May  1.  Also,  since  it 
was  decided  not  to  issue  a  proposed 
clean-up  list  before  the  final  list  (see 
discussion  below),  the  net  time  lost  from 
delaying  the  recertification  deadline  is 
reduced  by  approximately  one  month. 

In  conjunction  with  the  July  31 
deadline  for  recertifications,  we  are 
adopting  in  new  §  211.69  a  deadline  of 
August  15, 1981,  for  reporting 
amendments  and  adjustments  to  ERA 
for  inclusion  on  the  clean-up  list.  This 
later  date  will  provide  additional  time 
for  pending  actions  to  be  resolved  by 


*  Pursuant  to  $  212.131(a)(6),  to  be  effective, 
producers  must  recertify  crude  oil  by  the  end  of  the 
two-month  period  immediately  succeeding  the 
month  in  which  the  crude  oil  is  produced  and  sold. 
Subsection  (b)(2)  of  §  212.131  provides  each  reseller 
with  30  days  to  recertify  crude  oil  after  receipt  of  a 
certification. 


OHA,  FERC  and  the  courts,  making  the 
clean-up  list  more  complete. 

In  the  March  NOPR,  we  provided  that 
a  proposed  clean-up  list  would  be  issued 
in  order  for  firms  to  review  the  list  for\ 
any  obvious  errors  before  final  issuance. 
Many  commenters  supported  this 
proposed  list  so  long  as  it  was  used  by 
firms  only  to  check  the  accuracy  of  their 
entry  and  not  to  raise  challenges  to 
other  firms’  entries.  Other  commenters 
opposed  the  proposed  list  and  favored 
the  earliest  possible  publication  of  the 
final  list  and  termination  of  the  program. 

We  have  determined  that  the 
proposed  list  would  not  likely  serve  a 
useful  purpose.  Rather,  it  is  likely  that 
some  firms  will  raise  challenges 
immediately,  significantly  delaying 
issuance  of  the  final  list.  And,  if  a  firm  is 
successful  in  changing  an  entry,  it  will 
result  in  changes  to  all  other  entries 
causing  other  firms  to  challenge  the  list. 
Futhermore,  in  view  of  the  change  in  the 
reporting  deadline  from  June  1  to  August 
15,  issuance  of  the  clean-up  list  already 
will  be  delayed  substantially.  Therefore, 
as  soon  as  practical  after  August  15, 

1981,  ERA  will  issue  a  final  clean-up  list 
with  no  proposed  list. 

C.  The  Adjustment  Mechanism 

The  NOPR  proposed  two  alternative 
clean-up  mechanisms.  The  first 
proposed  alternative  provided  for  the 
aggregation  of  all  the  monthly  claims 
and  obligations  into  one  total  and  then 
using  one  fraction  for  each  firm  to 
determine  its  proportional  share  of  the 
total  claim  or  obligation.  Under  the 
second  proposed  alternative,  claims  and 
obligations  were  totaled  separately  for 
each  month  and  a  separate  fraction  for 
each  firm  also  was  computed  each 
month  to  determine  its  proportional 
share  of  claims  and  obligations.  The 
comments  were  divided  almost  equally 
among  firms  supporting  either  the  first 
or  second  alternative  clean-up 
mechanisms. 

Supporters  of  the  first  proposal 
generally  were  of  the  view  that  the 
entitlements  program  is  not  precise  and 
that  the  rough  equity  inherent  in  the  first 
proposal  was  adequate.  Those  who 
supported  the  second  proposal  did  so 
because  the  additional  administrative 
burden  for  ERA,  acknowledged  by  ERA 
to  be  minimal,  did  not  outweigh  the 
additional  precision  and  fairness 
associated  with  a  month-by-month 
approach. 

In  view  of  the  support  by  many  firms 
for  the  second  alternative,  and 
particularly  in  consideration  of  our 
adopting  a  shorter  reporting  period  of 
four  months,  we  are  adopting  the  second 
alternative  clean-up  mechanism.  ERA 
believes  that  the  month-by-month 
approach  will  ensure  that  no 


entitlements  participant  is  prejudiced  or 
unduly  overcompensated  as  a  result  of 
abnormal  operations  in  any  particular 
month. 

Under  the  adjustment  mechanism, 

ERA  will  collect  reports  from  all  refiners 
and  other  participants  in  the 
entitlements  program  with  respect  to 
invoice  adjustments  and  amendments  to 
reported  data  in  any  month  in  the 
prescribed  reporting  period.  ERA  then 
will  convert  each  reported  amendment 
or  adjustment  into  a  dollar  amount. 

These  dollar  amounts  will  be  considered 
“claims”  if  the  firm  is  entitled  to  receive 
money  from  the  entitlements  program, 
and  will  be  considered  "obligations"  if 
the  firm  owes  money  to  the  program. 

All  reported  amendments  and 
adjustments  under  this  rule  will  be 
reviewed  carefully  by  ERA,  and,  where 
appropriate,  DOE  will  verify  reports  of 
recertified  crude  oil  through  its 
enforcement  program.  Such  reports  are 
subject  to  the  general  filing  requirements 
in  10  CFR  205.9,  and  to  falsely  certify  a 
report  is  criminally  punishable  under  the 
provisions  of  18  U.S.C.  1001.  It  also 
should  be  noted  that  the  requirements  of 
this  rule  are  not  optional.  Firms  must  file 
with  ERA  all  adjustments,  errors  and 
other  data  which  would  affect  months  in 
the  reporting  period.  If  a  refiner  has  no 
adjustments  to  report  for  the  reporting 
period,  it  still  must  file  an  ERA-49 
showing  zero  adjustments. 

Amendments  will  be  handled  under 
the  same  procedures  used  for  past 
entitlements  lists.  Pursuant  to 
§  211.69(d)(1),  ERA  will  take  into 
account  the  entitlement  price  and  other 
entitlements  data  for  the  month  in  issue 
in  calculating  the  dollar  value  of  the 
amendment. 

The  procedure  in  §  211.69(d)(2)  for 
calculating  the  dollar  value  of  prior 
months  invoice  adjustments  essentially 
is  similar  to  that  proposed  in  the  NOPR, 
and  is  different  from  the  procedure  used 
in  the  past.  In  past  months,  the  then 
current  month’s  volume  of  controlled 
crude  oil  receipts  simply  was  adjusted 
on  the  ERA-49  to  account  for  prior 
invoice  adjustments,  resulting  in  an 
“adjusted  crude  oil  receipts”  figure  for 
the  current  month.  For  the  clean-up 
report,  there  is  no  “current  month.” 

Thus,  it  is  impossible  to  use  the  same 
procedure  for  adjustments  in  the  clean¬ 
up  list  as  was  used  in  the  regular 
program.  Consequently,  we  are  requiring 
that  entitlements  participants  which 
report  a  recertification  of  crude  oil  also 
must  report  the  month  in  which  the 
crude  oil  originally  was  reported  to  the 
entitlements  program  as  a  receipt.  To 
compute  the  dollar  value  of  the  invoice 
adjustments,  the  deemed  old  oil  ratios 
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for  the  month  during  the  reporting 
period  in  which  the  crude  oil  first  was 
reported  as  received  will  be  used  to 
transform  the  adjustments  into  a  volume 
of  barrels  of  deemed  old  oil.  A  dollar 
value  for  the  deemed  old  oil  will  be 
determined  by  multiplying  the 
calculated  volume  of  deemed  old  oil  by 
the  entitlements  price  for  the 
corresponding  month.  It  again  should  be 
emphasized  that  the  crude  oil  which  is 
being  recertified  originally  must  have 
been  received  and  reported  during  the 
reporting  period. 

Section  211.69(d)(3)  provides  for 
claims  and  obligations  other  than 
amendments  or  adjustments.  Claims  or 
obligations  will  be  determined  to  the 
extent  of  the  dollar  value  of  exception 
and  appeals  decisions  by  OHA,  FERC 
decisions  and  judicial  relief  provided  to 
persons  before  the  clean-up  list  is 
issued.  A  firm  also  may  file  a  claim  if  it 
was  a  seller  of  entitlements  on  the 
January  1981  Entitlements  Notice  but 
was  unable  to  find  a  buyer  for  any  or  all 
of  its  entitlements.  This  is  a  departure 
from  past  practice  which  required  that 
the  seller  of  entitlements  seek  exception 
relief  from  OHA  if  it  had  no  buyer  for  its 
entitlements. 

Any  claims  and  obligations  pursuant 
to  §  211.69(d)(3)  which  cannot  be 
attributed  to  a  particular  month  in  the 
reporting  period  will  be  divided  equally 
among  all  months  in  the  reporting 
period.  This  will  include,  for  example, 
any  administrative  or  judicial  decisions 
which  relate  to  months  prior  to  the 
reporting  period. 

The  following  examples  illustrate  how 
claims  and  obligations  will  be 
determined.  If  Refiner  A,  a  net 
entitlements  buyer,  reports  that  10,000 
barrels  of  lower  tier  crude  oil  received 
in  December  1980  subsequently  were 
recertified  as  stripper  well  production 
(and  therefore  exempt  from  price 
controls),  then  in  the  December 
Entitlements  Notice  it  was  required  to 
purchase  10,000  entitlements  too  many 
(since  each  barrel  of  lower  tier  crude  oil 
is  equal  to  one  barrel  of  deemed  old  oil). 
Assuming  an  entitlements  price  for 
December  1980  of  $25.00,  then  Refiner  A 
would  be  entitled  to  a  claim  of  $250,000 
for  December.  Similarly,  if  Refiner  B 
discovered  a  reporting  error  in  a  month 
during  the  reporting  period  where  it 
reported  excessive  runs-to-stills  in  a 
given  month  of  20,000  barrels,  and  the 
“national  domestic  crude  oil  supply 
ratio”  (DOSR)  in  that  month  was  .10, 
then  that  refiner  was  issued  2,000  too 
many  entitlements.  Assuming  an 
entitlement  price  of  $25.00  in  that  month, 
then  that  refiner  has  an  obligation  of 
$50,000  attributable  to  that  month. 


After  calculating  all  lthe  claims  and 
obligations,  §  211.69(e)  provides  that  a 
net  calculation  for  each  month,  equal  to 
the  sum  of  all  claims  minus  the  sum  of 
all  obligations  for  that  month,  will  be 
determined.  The  clean-up  mechanism 
specifies  the  method  of  allocating  among 
firms  the  net  calculation  for  each  month. 

For  every  firm  that  was  on  the 
entitlements  list  for  a  month  in  issue, 

§  211.69(e)(2)  provides  that  ERA  will 
multiply  the  net  calculation  for  that 
month  by  a  fraction.  The  numerator  of 
the  fraction  will  be  equal  to  that  firm’s 
runs-to-stills  volume  used  to  compute 
the  Entitlements  Notice  for  that  month, 
and  the  denominator  will  be  equal  to  the 
sum  of  the  runs-to-stills  volumes  of  all 
firms  used  to  compute  the  Entitlements 
Notice  for  that  month.  Each  firm  will 
have  a  fraction  calculated  for  each 
month  in  the  reporting  period.  The 
proportional  shares  of  the  net 
calculation,  in  dollar  amounts, 
determined  for  each  firm  for  each  of  the 
separate  months,  then  will  be  added  to 
determine  that  firm’s  total  calculation 
for  the  entire  reporting  period. 

The  effect  of  this  proposal  with 
respect  to  any  given  month  in  which  a 
net  claim  is  reported  will  be  for  each 
firm  on  the  entitlements  list  for  that 
month  to  pay  the  claim  in  the  same 
proportion  as  its  runs-to-stills  in  that 
month  bear  to  the  runs-to-stills  for  all 
firms  in  that  month.  For  any  month  that 
reported  obligations  exceed  claims,  the 
same  fractions  will  be  used  for  each  firm 
to  determine  its  share  of  the  obligation 
for  that  month. 

As  was  explained  in  the  preamble  of 
the  NOPR,  the  effect  in  any  given  month 
of  modifications  to  previous  reports  is  to 
change  the  “rims  credit”  in  the  affected 
month.  If  the  error  is  in  receipts  of 
controlled  crude  oil,  the  DOSR  either 
was  too  high  or  too  low  in  that  month 
resulting  in  either  too  many  or  too  few 
entitlements  being  issued.  Similarly,  if  a 
refiner  misreported  its  crude  oil  runs-to- 
stills,  then  the  number  of  entitlements 
issued  to  that  refiner  was  in  error.  In 
either  case,  the  runs  credit,  which  all 
refiners  receive  in  the  month  according 
to  their  volume  of  runs  in  that  month, 
will  be  either  too  high  or  too  low.  Thus, 
all  refiners  (and  other  firms  on  the 
entitlements  list  with  deemed  runs,  e.g., 
importers  of  residual  fuel  oil  into  the 
eligible  market),  including  the  refiner 
which  misreported,  either  were  over-  or 
undercompensated  in  that  month 
directly  in  proportion  to  their  crude  oil 
runs-to-stills.  Repaying  the  claim  or 
allocating  the  obligation  in  the  clean-up 
list  in  proportion  to  runs  therefore  will 
result  in  firms  being  treated  as  if  the 
reported  claims  and  obligations  actually 


had  been  reported  in  the  respective 
months  in  the  reporting  period. 

Pursuant  to  §  211.69(f)  of  the  new  rule, 
after  deriving  the  total  calculation  for 
each  firm,  ERA  will  calculate  the  net 
claim  or  net  obligation  for  each  firm  as 
follows:  the  sum  of  that  firm’s  claims  for 
the  reporting  period  minus  the  sum  of  its 
reported  obligations  for  the  reporting 
period,  and  minus  its  total  calculation.  If 
the  result  of  this  process  is  a  positive 
number,  then  that  firm  will  have  a  net 
claim  and  will  be  placed  on  the  final 
clean-up  list  as  a  payee  in  that  amount 
If  it  is  a  negative  humber,  the  firm  will 
have  a  net  obligation  and  will  be  a 
payor.  When  the  final  clean-up  list  is 
published  in  the  Federal  Register 
showing  dollar  amounts  for  payors  and 
payees,  payments  will  be  required  to  be 
effected  among  the  parties  within  10 
days,  in  a  manner  similar  to  entitlement 
purchases  and  sales.  ERA  may  direct 
firms  which  do  not  liquidate  their 
obligations  to  do  so.  These  procedures 
in  §  211.69(g)  for  publishing  a  list  and 
completing  dean-up  transactions 
essentially  are  unchanged  from  the 
proposal  except  for  elimination  of  a 
proposed  dean-up  list,  discussed  above. 

If  a  firm  with  a  net  daim  does  not 
receive  any  or  all  of  the  money  due  it 
from  firms  with  net  obligations,  it  may 
apply  to  ERA  for  an  order  establishing 
the  amount  of  the  defidency.  Upon 
issuance  of  the  order  by  ERA,  that  firm 
may  collect  the  money  from  other  firms 
on  the  dean-up  list  (See  discussion 
below  of  post-clean-up  daims  and 
obligations). 

The  basis  for  the  adjustment 
mechanism  is  crude  oil  runs-to-stills. 
Some  firms,  however,  are  not  refiners 
and  do  not  run  crude  oil  in  the  technical 
sense.  These  firms  were  deemed  under 
the  entitlements  regulations  to  have 
runs,  and  we  proposed  that  for  purposes 
of  determining  fractional  shares  of 
daims  and  obligations  on  the  dean-up 
list,  runs  also  would  be  deemed.  This 
will  apply  to  firms  that  imported 
residual  fuel  oil  into  the  eligible  market 
pursuant  to  §  211.67  and  firms  that 
received  entitlements  for  petroleum 
substitutes  pursuant  to  §  211.67.  See,  46 
FR  at  15115.  There  were  no  significant 
negative  comments  addressed  to  this 
part  of  the  proposed  rule,  and  there 
were  many  comments  that  the  overall 
adjustment  mechanism  was  satisfactory. 
ERA  therefore  will  calculate  these  firms’ 
fractional  shares  of  any  daim  or 
obligation  on  the  basis  of  the  imputed 
runs. 

D.  Claims  and  Obligations  After 
Clean-Up  List  Issuance 

We  proposed  in  the  NOPR  to  create 
an  escrow  account  with  an  initial 
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balance  of  $50  million.  The  monies  for 
the  account  were  to  be  generated  by 
deeming  the  escrow  account  to  be  a 
claimant  in  equal  portions  for  each 
month  in  the  reporting  period  for  which 
a  claim  or  obligation  was  reported. 

Firms  thus  would  have  paid  their 
fractional  shares  of  the  escrow  account 
in  proportion  to  their  crude  oil  runs-to- 
stills  in  the  same  manner  as  any  other 
claim.  We  also  proposed  to  include  in 
the  escrow  account  the  approximately 
$8  million  already  collected  in 
entitlement  enforcement  actions.  The 
principal  purposes  of  the  escrow 
account  were  to  provide  a  fund  to  pay 
any  administrative  or  judicial  decisions 
issued  after  the  clean-up  list *  and  to  pay 
firms  which  are  unable  to  collect  their 
monies  under  the  final  clean-up  list. 
Monies  found  owing  to  the  program 
after  the  clean-up  list  pursuant  to  court 
or  administrative  orders,  other  than  in 
enforcement  cases,  would  have  been 
placed  in  the  escrow  account.  Any 
excess  sums  in  the  escrow  account 
would  have  been  returned  to  the  firms 
on  the  final  clean-up  list  in  the  same 
proportion  as  they  paid  the  initial 
money  to  it. 

Practically  every  firm  which 
commented  on  the  proposed  rule 
addressed  the  issue  of  the  escrow 
account.  The  vast  majority  considered 
the  need  to  pay  $50  million  into  the 
account  to  be  a  significant  and 
unnecessary  financial  burden.  Many 
firms  were  of  the  opinion  that  the  extra 
money  for  the  escrow  account  would  be 
especially  burdensome  at  a  time  when 
many  refiners  are  experiencing  financial 
problems.  Also,  concern  was  expressed 
that  the  existence  of  a  sizeable  escrow 
would  be  an  incentive  for  firms  not  to 
satisfy  their  obligations  under  the  clean¬ 
up  list. 

A  few  commenters  supported  the 
escrow  concept,  with  some  advocating  a 
significantly  larger  amount  for  the 
escrow.  These  firms  tended  to  be  small 
and  independent  refiners,  many  of 
whom  have  actions  pending  before 
OHA,  and  those  with  no  deemed  runs- 
to-stills,  such  as  users  of  petroleum 
substitutes,  who  were  awaiting  an  ERA 
order  to  receive  entitlements.  Their 
concern  was  that  if  their  administrative 
determinations  were  adverse  and  they 
ultimately  were  successful  in  reversing 
the  decisions  on  appeal,  the  clean-up  list 
already  would  have  been  issued  and 
they  would  be  left  without  any  recourse. 

Two  commenters,  Dow  Chemical  Co. 
and  Navajo  Refining,  suggested  that  the 
clean-up  regulations  should  establish  a 
mechanism  to  assess  firms  at  a  later 


3  There  are  approximately  19  pending  court  cases 
and  12  cases  before  FERC  involving  entitlements. 


date  to  pay  any  new  claims  which  may 
arise  after  the  clean-up  list  is  issued.  It 
was  suggested  that  firms  could 
guarantee  payment  of  their  pro  rata 
share  of  any  such  obligations  through  a 
surety  bond,  letter  of  credit  or  similar 
device. 

We  have  been  persuaded  by  the 
majority  of  commenters  that  an  escrow 
account  would  not  be  an  appropriate 
mechanism  to  handle  claims  and 
obligations  of  the  entitlements  program 
after  the  clean-up  list  is  issued.  In 
addition  to  being  burdensome  on  firms, 
it  is  likely  that  the  funds  in  the  escrow 
account  would  become  tied  up  in 
litigation,  and  distribution  from  the 
account  would  be  delayed.  Since  it  is 
DOE’s  intention  to  phase-out  its 
involvement  in  the  entitlements  program 
as  soon  as  practicable,  the  escrow 
account  would  be  counterproductive 
because  it  would  serve  only  to  prolong 
DOE’s  administrative  oversight  of  the 
program.  Furthermore,  we  believe  there 
is  merit  to  the  comments  suggesting  that 
the  existence  of  an  escrow  account 
could  provide  an  incentive  for  some 
firms  not  to  satisfy  their  net  obligations 
on  the  clean-up  list. 

We  have  considered  and  rejected  the 
notion  of  ignoring  post-clean-up  claims 
and  obligations  adjudicated  by  FERC  or 
the  courts.  First,  courts  have  made  clear 
that  agencies  cannot  extinguish  rights 
sub  judice,  so  we  cannot  purport  to  cut 
off  claims  and  obligations  merely 
because  outstanding  cases  are  not 
finally  determined  by  the  date  of  the 
clean-up  list.  Second,  by  failing  to 
provide  a  mechanism  to  deal  with  post¬ 
clean-up  claims  and  obligations,  DOE 
would  be  inviting  actions  by  persons 
with  outstanding  cases  to  enjoin  the 
clean-up  list  until  their  action  is 
completed.  Third,  even  assuming  courts 
did  not  enjoin  the  clean-up  list,  the  most 
likely  remedy  a  court  would  fashion  in 
the  absence  of  a  post-clean-up 
mechanism  would  be  to  order  DOE 
either  to  publish  a  new  entitlements 
notice  or  to  devise  another  regulatory 
mechanism  to  assure  the  proper 
collection  or  disbursement  of  monies 
due  from  or  owed  to  the  entitlements 
program.  These  possibilities  would 
serve  to  prolong  DOE’s  involvement  in 
the  entitlements  program  and  to  require 
ERA  to  provide  administrative  staff  for 
an  indefinite  time.  Such  results  would  be 
contrary  to  the  purposes  of  E.0. 12287  to 
bring  about  the  orderly  termination  of 
the  program. 

It  is  important  to  recognize  that 
§  211.69(h)(1)  does  not  create  any 
liability.  It  merely  recognizes  and  gives 
effect  to  a  legal  right  that  arose  during 
the  period  of  the  program’s  operation 


prior  to  January  28, 1981,  no  matter 
when  the  court  or  administrative  body 
makes  its  final  determination  of  that 
right.  This  legal  right  of  one  firm 
correspondingly  created  a  liability  owed 
by  other  firms  in  the  program.  If  the 
program  still  were  operating,  the 
liability  would  be  divided  on  a  pro  rata 
basis  among  all  the  firms  on  the  list  for  a 
particular  month  in  proportion  to  their 
crude  oil  runs-to-stills.  Since  there  no 
longer  is  any  regular  monthly 
entitlements  list,  §  211.69(h)(1)  provides 
a  similar  method  of  assigning  the  pre¬ 
existing  liability  among  firms  based  on 
their  crude  oil  runs-to-stills  during  the 
reporting  period. 

Consequently,  to  provide  for  the  rights 
and  liabilities  in  question  we  believe  the 
procedure  suggested  by  Dow  and 
Navajo  to  be  ipost  feasible  and  in  most 
material  respects  similar  to  our 
proposed  escrow  account.  That  is,  the 
formula  for  assessing  .firms  for  post¬ 
clean-up  claims  or  distributing  post¬ 
clean-up  monies  owed  to  the  program 
would  be  based  on  each  firm’s  relative 
proportion  of  crude  oil  runs-to-stills  for 
the  reporting  period.  The  difference 
between  this  procedure  and  an  escrow 
account  is  that  the  claims  would  be 
assessed  only  when  the  post-clean-up 
list  administrative  or  judicial  order 
became  final,  rather  than  being  due  at 
the  time  of  the  clean-up  list  for  potential 
disbursement  by  DOE,  thus  avoiding  the 
front-end  payments  that  concerned 
many  program  participants.  Similarly, 
any  post-clean-up  list  monies  due  the 
program  from  such  administrative  or 
judicial  orders  would  be  due  to  the  firms 
on  the  clean-up  list  at  the  time  of  the 
orders,  rather  than  awaiting  eventual 
disbursement  from  DOE.  Finally,  the 
mechanism  adopted  would  not  require 
further  administrative  action  by  DOE  or 
maintenance  of  a  staff  for  this  purpose, 
but  instead  would  allow  all  firms  to  be 
able  to  determine  from  publicly 
available  materials  their  liabilities  to  or 
credit  from  other  firms  arising  from  post- 
clean-up  list  administrative  or  judicial 
determinations. 

Specifically,  we  have  adopted  two 
provisions — one  dealing  with  situations 
where  a  firm  is  determined  to  be  owed 
money  from  the  program  and  one 
dealing  with  situations,  other  than 
enforcement  actions,  where  a  firm  is 
determined  to  owe  money  to  the 
program.  See  §  211.69(h)(1)  &  (2).  Under 
the  first  provision,  where  a  firm  has 
been  finally  determined  to  be  owed 
money  under  the  entitlements  program, 
eatJh  firm  on  the  clean-up  list  will  owe 
that  firm  a  proportionate  share  of  the 
firm's  total  claim.  The  proportionate 
share  is  each  firm’s  proportionate  share 
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of  crude  oil  runs-to-stills  for  the 
reporting  period  as  reflected  on  the 
clean-up  list.  Thus,  upon  notice  by  the 
claiming  firm  of  its  final  administrative 
or  judicial  order,  each  firm  on  the  clean¬ 
up  list  will  be  able  readily  to  determine 
its  legal  liability  to  that  firm.  No  further 
entitlements  list  or  notices  will  be 
necessary,  and  no  DOE  involvement  will 
be  required.  This  regulatory  provision, 
together  with  the  information  contained 
in  the  clean-up  list,  will  have  the  same 
legal  and  practical  effect  as  publication 
of  further  entitlements  notices. 

The  second  provision  is  the  mirror 
image  of  the  first,  providing  the 
mechanism  by  which  firms  on  the  clean¬ 
up  list  may  obtain  monies  due  them  as  a 
result  of  a  final  determination  by  a  court 
or  administrative  body  that  a  firm  owes 
money  to  the  entitlements  program. 

This  post-clean-up  provision  does  not 
apply  to  determinations  by  ERA,  which 
should  be  completed  by  publication  of 
the  clean-up  list.  Therefore,  only  claims 
resulting  from  OHA,  FERC  and  judicial 
determinations  will  result  in  this  section 
being  applicable. 

E.  Reporting  Requirements  and 
Related  Issues 

It  is  ERA’S  intention  that  all  the 
necessary  supporting  definitions  of 
terms  in  Part  211  be  incorporated  by 
reference  as  such  provisions  were  in 
effect  on  January  27, 1981.  Also,  the 
definitions  and  requirements  relating  to 
the  preparation  of  relevant  forms  and 
reports  for  the  entitlements  program  will 
continue  to  apply  to  the  extent 
necessary  to  prepare  forms  and  reports 
required  for  the  clean-up. 

F.  EPAA  §  4(b)(1) 

The  entitlements  program  clean-up 
mechanism  adopted  by  this  rule  does 
provide,  to  the  maximum  extent 
practicable,  for  the  objectives  specified 
in  sec.  4(b)(1)  of  the  Emergency 
Petroleum  Allocation  Act  of  1973  (Pub. 

L.  93-159,  EPAA).  The  principal  purpose 
of  this  rule  is  to  provide  for  an  orderly 
and  proper  termination  of  the 
entitlements  program  as  the  result  of  the 
decontrol  of  crude  oil  by  E.0. 12287,  and 
the  entitlements  program  long  has  been 
recognized  as  providing  for  the 
objectives  of  sec.  4(b)(1).  See,  the 
discussion  of  the  entitlements  program 
and  the  sec.  4(b)(1)  objectives  in  the 
notice  proposing  the  entitlements 
program  published  at  39  FR  31650 
(August  30, 1974)  and  at  39  FR  39740 
(November  11, 1974),  and  the  judicial 
affirmation  of  these  conclusions  in 
Cities  Service  v.  FEA,  529  F.  2d  1016 
(TECA  1975)  and  in  Pasco  v.  FEA,  525  F. 
2d  1391  (TECA  1975). 

In  addition  to  furthering  the  objectives 
of  EPAA  sec.  4(b)(1)  by  preserving  the 
rights  and  obligations  established  by  the 


entitlements  program,  the  clean-up  rule 
furthers  certain  of  the  objectives  in  its 
own  right,  such  as  preservation  of  an 
economically  sound  and  competitive 
petroleum  industry,  equitable 
distribution  of  crude  oil  and 
minimization  of  economic  distortion. 
Without  this  clean-up  rule,  these 
objectives  certainly  would  suffer  since 
refiners  and  other  entitlements  program 
participants  would  have  no  other  readily 
accessible  administrative  mechanism  to 
satisfy  claims  against  the  program. 

III.  Other  Comments 

Several  commenters  were  of  the 
opinion  that  somehow  the  special 
beneficiaries  under  the  entitlements 
program  would  benefit 
disproportionately  from  the  clean-up 
mechanism.  These  special  beneficiaries, 
such  as  recipients  of  the  small  refiner 
bias  and  California  entitlements  and  the 
Strategic  Petroleum  Reserve,  were 
issued  extra  (that  is,  not  issued  directly 
for  reported  crude  oil  runs-to-stills) 
entitlements  during  the  reporting  period. 
The  values  of  these  extra  benefits  were 
not  affected  by  the  value  of  the  runs 
credit.  Similarly,  these  benefits  would 
not  be  affected  by  claims  or  obligations 
which  affect  the  runs  credit.  Thus,  these 
beneficiaries  would  not  receive  any 
special  benefit  under  the  clean-up 
mechanism,  which  is  based  on  changes 
to  the  runs  credit.  Of  course,  to  the 
extent  that  these  beneficiaries  also  had 
actual  or  deemed  runs-to-stills,  or  had 
an  amendment  or  adjustment  to  report, 
they  would  participate  in  the  clean-up 
list. 

The  benefits  received  by  importers  of 
eligible  products  and  users  of  petroleum 
substitutes  were  on  the  basis  of  deemed 
runs.  Therefore,  these  firms  were 
affected  by  the  runs  credit  and  will  be 
included  on  the  clean-up  list  to  pay  their 
share  of  a  claim  or  to  receive  their  share 
of  an  obligation. 

Some  commenters  suggested  that  the 
language  in  E.0. 12287  authorizing  the 
Secretary  of  Energy  to  establish  a 
mechanism  for  “entitlements 
adjustments”  for  periods  prior  to 
decontrol  limits  any  clean-up 
mechanism  to  accounting  only  for  prior 
months  invoice  adjustments.  We 
disagree  that  the  use  of  the  term  in  the 
Executive  Order  is  so  limited. 

IV.  Procedural  Matters 

A.  Executive  Order  12291 

Under  section  8(b)  of  Executive  Order 
No.  12291  (46  FR  13193,  February  19, 
1981),  the  Director  of  the  Office  of 
Management  and  Budget  (“Director”)  is 
authorized  to  exempt  any  class  or 
category  of  regulations  from  any  or  all 
requirements  of  that  Executive  Order. 


An  exemption  was  requested  of  the 
Director  for  those  regulations  issued  to 
implement  Executive  Order  No.  12287. 

The  request  was  granted. 

B.  Section  102  of  NEP A 

It  has  been  determined  by  DOE'S 
NEPA  Affairs  Division  that  this 
regulation  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  and,  therefore,  the  preparation  of  an 
Environmental  Impact  Statement  for  this 
regulation  is  not  required. 

C.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 

section  404(a)  of  the  Department  of 
Energy  Organization  Act  (42  U.S.C.  7101 
et  seq..  Pub.  L.  95-91),  the  proposed  rule 
was  referred  to  the  Federal  Energy 
Regulatory  Commission  for  a 
determination  as  to  whether  the 
proposal  would  significantly  affect  any 
matter  within  the  Commission’s 
jurisdiction.  We  have  been  notified  that 
the  Commission  has  declined  to  take 
jurisdiction. 

D.  Regulatory  Flexibility  Act 

Section  605(b)  of  the  Regulatory 

Flexibility  Act  (5  U.S.C.  601  et  seq.) 
provides  that  the  provisions  of  Sections 
603  and  604  of  that  Act  pertaining  to  the 
preparation  of  regulatory  flexibility 
analyses  shall  not  apply  to  any 
proposed  or  final  rule  if  the  head  of  the 
issuing  agency  certifies  that  the  rule 
would  not,  if  promulgated,  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12287  effectively 
mandated  the  termination  of  the 
entitlements  program,  allowing  for 
necessary  adjustments  for  periods  prior 
to  the  Order.  Today’s  rule  merely 
provides  a  mechanism  whereby  the 
orderly  and  equitable  termination  of  the 
entitlements  program  can  be  effected. 

In  view  of  the  native  of  the  rule,  ERA 
is  hereby  certifying  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

E.  Administrative  Procedure  Act 

Paragraph  (d)  of  5  U.S.C.  553  provides 

that  the  required  publication  of  a  rule  be 
made  at  least  30  days  before  its  effective 
date.  One  of  the  exceptions  to  this 
requirement  is  where  the  agency 
publishes  with  the  rule  a  finding  of  good 
cause  for  allowing  less  than  30  days 
before  the  rule  becomes  effective. 

ERA  has  determined  that  there  is  good 
cause  for  making  this  rule  effective 
August  1, 1981.  First,  resellers  have  been 
on  notice  that  ERA  would  establish  a 
recertification  cut-off  since  the  NOPR 
wherein  we  proposed  a  cut-off  date  as 
early  as  May  1, 1981.  Second,  in  view  of 
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the  recertification  deadlines  in  §  212.131, 
discussed  in  an  earlier  section  of  the 
preamble,  at  this  late  date  almost  all 
recertifications  have  been  completed. 
And,  since  there  remains  ample  time 
before  August  1,  resellers  still  will  be 
able  to  recertify  crude  oil  where 
appropriate. 

Third,  many  commenters  urged  ERA 
to  adopt  a  recertification  deadline  at  the 
end  of  a  month  to  correspond  with  the 
close  of  an  accounting  period.  To  allow 
the  full  30  days  before  the  effective  date 
of  this  rule,  and  to  establish  a 
recertification  cut-off  at  the  end  of  a 
month,  would  require  setting  that 
deadline  at  August  31, 1981.  Since  the 
reporting  date  for  the  clean-up  list,  by 
necessity,  must  follow  the  recertification 
deadline,  delaying  the  recertification 
deadline  until  August  31  and  the  clean¬ 
up  reporting  deadline  until  mid- 
September  would  result  in  the  clean-up 
list  not  being  issued  before  the  EPAA 
expires  on  September  30, 1981. 

For  the  above  reasons,  ERA  finds  that 
there  is  good  cause  to  make  this  rule 
effective  August  1, 1981. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq.,  Pub.  L.  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L.  94-99,  Pub. 

L.  94-133,  Pub.  L.  94-163,  and  Pub.  L.  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq.,  Pub.  L.  93-275,  as 
amended,  Pub.  L.  94-332,  Pub.  L.  94-385,  Pub. 
L.  95-70,  and  Pub.  L.  95-97;  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  $  6201  et  seq.. 

Pub.  L  94-163,  as  amended,  Pub.  L.  94-385, 
Pub.  L.  95-70,  Pub.  L.  95-619,  and  Pub.  L  96- 
30;  Department  of  Energy  Organization  Act, 

42  U.S.C.  §  7101  et  seq..  Pub.  L  95-91,  Pub.  L. 
95-509,  Pub.  L.  95-619,  Pub.  L  95-620,  and 
Pub.  L  95-621;  E.0. 11790,  39  FR  23185;  E.O. 
12009,  42  FR  46267;  E.0. 12287,  46  FR  9909) 

In  consideration  of  the  foregoing, 

Parts  211  and  212  of  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations  are 
amended  as  set  forth  below,  effective 
August  1, 1981. 

Issued  in  Washington,  D.C.,  July  9. 1981. 
Barton  R.  House, 

Acting  Administrator,  Economic  Regulatory 
Administration. 

PART  211— MANDATORY  PETROLEUM 
ALLOCATION  REGULATIONS 

1.  Part  211  is  amended  by  adding 
§  211.69  to  read  as  follows: 

§  21 1.69  Entitlements  adjustment 
mechanism. 

(a)  Scope.  This  section  applies  to  all 
refiners  and  other  firms  listed  on  any 
Entitlements  Notice  issued  with  respect 
to  crude  oil  runs-to-stills  and  crude  oil 
receipts  during  the  period  October  1, 
1980,  through  January  27, 1981,  as  well 
as  to  any  other  firms  which  owe  money 


to,  or  are  entitled  to  receive  money  from, 
the  entitlements  program. 

(b)  Purpose.  This  section  provides  a 
method  for  an  orderly  termination  of  the 
domestic  crude  oil  entitlements  program 
originally  established  in  §  211.67. 

(c)  Definitions.  For  purposes  of  this 
section,  all  terms  that  are  contained  in 
or  necessary  to  the  implementation  of 
this  section  shall  have  the  same 
meanings  as  under  the  provisions  of  10 
CFR  Part  211  that  were  in  effect  on 
January  27, 1981,  except  as  specifically 
set  forth  in  the  following  definitions: 

"Adjustment”  means  the  receipt  of  an 
invoice  of  recertified  crude  oil 
previously  booked  into  a  refiner’s 
account  in  a  month  during  the  reporting 
period  which  results  in  a  change  to  the 
volume  and/or  category  as  previously 
reported  on  the  ERA-49  and  a 
subsequent  invoice  to  a  reported  volume 
based  on  either  a  prior  invoice  or  a  good 
faith  estimate.  A  good  faith  estimate  is  a 
volume  based  on  that  refiner's  past 
experience  as  to  its  composition  for 
pricing  purposes  of  domestic  crude  oil  of 
the  same  origin. 

“Amendment”  means  a  resubmission 
of  a  previously  filed  report  for  a  month 
in  the  reporting  period  resulting  from  an 
internal  company  error. 

“Claim”  means  the  dollar  amount 
determined  by  ERA  to  be  owed  to  a  firm 
resulting  from  adjustments,  amendments 
or  other  modifications  to  any  one  or 
more  Entitlements  Notices  issued  by 
ERA  pursuant  to  10  CFR  211.67  for  the 
period  from  October  1, 1980,  through 
January  27, 1981,  or  resulting  from  an 
administrative  or  judicial  determination. 

“Crude  oil  runs-to-stills”  includes 
crude  oil  runs-to-stills  applicable  to  the 
Entitlements  Notice  issued  for  each 
month  in  the  reporting  period,  increased 
for  any  month  for  which  a  firm  received 
entitlements  pursuant  to  §§  211.67(a)(3) 
or  211.67(a)(5)  by  a  number  equal  to  the 
number  of  entitlements  issued  pursuant 
to  these  sections  in  that  month,  divided 
by  the  national  domestic  crude  oil 
supply  ratio  for  that  month. 

“ERA”  means  the  Economic 
Regulatory  Administration  of  the 
Department  of  Energy  (DOE). 

“Obligation”  means  the  dollar  amount 
determined  by  ERA  to  be  owed  by  a 
firm  as  a  result  of  adjustments, 
amendments  or  other  modifications  to 
any  one  or  more  Entitlements  Notices 
issued  by  ERA  pursuant  to  10  CFR 
211.67  for  the  period  from  October  1, 

1980,  through  January  27, 1981,  or 
resulting  from  an  administrative  or 
judicial  determination. 

"Reporting  period”  means  the  period 
October  1, 1980,  through  January  27, 

1981. 


(d)  Determination  of  claims  and 
obligations. — (1)  Amendments.  Firms 
shall  correct  all  errors  contained  in 
reports  filed  pursuant  to  10  CFR  211.66 
or  10  CFR  211.67(a)(5)(ii)  for  the 
reporting  period  by  filing  amended 
reports  which  must  be  received  by  ERA 
by  August  15, 1981.  For  each  month  for 
which  an  amended  report  is  filed  by  a 
firm  pursuant  to  this  subsection,  ERA  • 
shall  determine  for  that  firm:  (i)  the 
obligation  for  that  month  by  determining 
the  dollar  value  of  the  amendment,  using 
the  entitlement  data  for  that  month;  or 
(ii)  the  claim  for  that  month  by 
determining  the  dollar  value  of  the 
amendment,  using  the  entitlement  data 
for  that  month. 

(2)  Invoice  adjustments,  (i)  All  refiners 
shall  report  to  DOE  on  Form  ERA-49  for 
each  reported  category  of  crude  oil  the 
sum  of  all  adjustments  to  the  volume  of 
crude  oil  receipts  during  the  reporting 
period  not  previously  reported  to  ERA.  If 
a  refiner  has  no  adjustments  for  the 
reporting  period,  it  shall  file  a  report  of 
zero  adjustments.  Reports  must  be 
received  by  ERA  by  August  15, 1981. 

(ii)  Refiners  shall  designate  on  the 
Form  ERA-49  the  month  during  the 
reporting  period  when  the  crude  oil 
subject  to  the  adjustment  first  was 
received. 

(iii)  For  each  month  for  which  an 
adjustment  is  filed  by  a  refiner  pursuant 
to  this  subsection,  ERA  shall  determine 
for  that  refiner  the  obligation  for  that 
month  by  determining  the  dollar  value 
of  the  increased  number  of  barrels  of 
deemed  old  oil,  using  the  deemed  old  oil 
ratios  and  the  entitlement  price  for  that 
month;  or,  the  claim  for  that  month  by 
determining  the  dollar  value  of  the 
decreased  number  of  barrels  of  deemed 
old  oil,  using  the  deemed  old  oil  ratios 
and  the  entitlement  price  for  that  month. 

(3)  Other  claims  and  obligations,  (i) 
ERA  shall  determine  the  dollar  value  of 
any  other  claims  or  obligations  of  any 
firm  in  any  month  which  is  not 
otherwise  included  in  subsections  (d)(1) 
or  (2)  of  this  issue  by  using  the 
entitlement  price  and  other  entitlement 
data  for  that  month. 

(ii)  To  the  extent  that  any  claim  or 
obligation  determined  pursuant  to 
subsection  (d)(3)(i)  of  this  section  is  not 
applicable  to  a  particular  month  in  the 
reporting  period,  ERA  shall  prorate  the 
amount  of  such  claim  or  obligation 
equally  among  all  months  in  the 
reporting  period. 

(e)  Total  calculation. — (1)  ERA  shall 
determine  the  net  calculation  for  each 
month  in  the  reporting  period  by 
subtracting  the  sum  of  all  obligations  for 
that  month  from  the  sum  of  all  claims  for 
that  month. 
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(2)  The  proportional  share  of  the  net 
calculation  for  each  firm  for  each  month 
in  the  reporting  period  shall  be 
determined  by  multiplying  the  net 
calculation  by  a  fraction.  The  numerator 
of  the  fraction  is  equal  to  the  crude  oil 
runs-to-stills  for  that  firm  used  to 
compute  the  Entitlements  Notice  for  that 
month,  and  the  denominator  is  equal  to 
the  sum  of  the  crude  oil  runs-to-stiils  of 
all  firms  used  to  compute  the 
Entitlements  Notice  for  that  month. 

(3)  For  each  firm,  ERA  shall  determine 
the  sum  of  its  proportional  shares  of  the 
net  calculations  for  each  month  as 
computed  pursuant  to  subsection  (e)(2) 
of  this  section,  which  shall  be  the  total 
calculation  for  that  firm. 

(f)  Net  obligations  and  net  claims. 

ERA  shall  determine  each  firm's  net 

obligation  or  net  claim  as  follows: 

(1)  If  the  sum  of  its  claims  for  the 
reporting  period,  minus  the  sum  of  its  * 
obligations  for  the  reporting  period,  and 
minus  its  total  calculation  (determined 
pursuant  to  paragraph  (e))  is  greater 
than  zero,  it  is  a  net  claim  and  the  firm 
shall  be  entitled  to  that  sum  of  money 
from  firms  with  net  obligations. 

(2)  If  the  sum  of  its  claims  for  the 
reporting  period,  minus  the  sum  of  its 
obligations  for  the  reporting  period,  and 
minus  its  total  calculation  (determined 
pursuant  to  paragraph  (e))  is  less  than 
zero,  it  is  a  net  obligation  and  the  firm 
shall  be  required  to  pay  that  sum  of 
money  to  firms  with  net  claims. 

(g)  Settlement  of  net  obligations  and 
net  claims. — (1)  As  soon  as  practicable 
after  August  15, 1981,  ERA  shall  publish 
in  the  Federal  Register  a  list  of  the  net 
claim  or  net  obligation  of  each  firm. 
Firms  with  net  obligations  shall 
complete  payments  of  such  obligations 
to  firms  with  net  claims  within  10  days 


from  the  date  of  publication  of  the  list  in 
the  Federal  Register. 

(2)  ERA  may  direct  firms  which  have 
not  paid  monies  equal  to  their  net 
obligations  under  this  section  to  transfer 
money,  not  in  excess  of  their  net 
obligation,  to  such  firms  as  determined 
by  ERA. 

(3)  Within  20  days  from  the  date  of 
publication  of  the  list  of  net  claims  and 
obligations,  each  firm  with  a  net  claim 
or  obligation  shall  certify  to  ERA  in 
writing  that  it  has  completed  the 
transactions  required  by  this  section, 
with  whom  the  transaction  has  been 
completed  and  the  dollar  amounts  for 
each  firm.  Certifications  should  be 
addressed  to: 

Entitlements  Program  Office,  Economic 

Regulatory  Administration,  20th  Street 

Postal  Station,  P.O.  Box  19326, 

Washington,  D.C.  20461 

(4)  If  a  firm  with  a  net  claim  does  not 
receive  any  or  all  of  its  money  from 
firms  with  net  obligations,  that  firm  may 
apply  to  ERA  for  an  order  establishing 
the  amount  of  the  deficiency.  Upon 
issuance  of  the  order  by  ERA,  the  firm 
shall  be  deemed  to  have  a  claim  against 
the  entitlements  program  pursuant  to 
subsection  (h)(1)  for  the  amount  of  the 
deficiency. 

(h)  Post-clean-up  claims  and 
obligations. 

(l)(i)  If  after  issuance  of  the  list  of  net 
obligations  and  net  claims,  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy,  the  Federal 
Energy  Regulatory  Commission  or  a 
court  of  competent  jurisdiction 
determines,  in  an  order  no  longer 
subject  to  appeal,  that  any  party  is 
entitled  to  a  claim  against  the 
entitlements  program,  firms  listed  on  the 
list  of  net  obligations  and  net  claims 


issued  pursuant  to  subsection  (g)(1)  shall 
owe  the  amount  of  the  claim. 

(ii)  Each  firm  shall  pay  to  the  party 
receiving  the  order  an  amount  equal  to  * 
the  claim  determined  pursuant  to 
subsection  (h)(l)(i)  of  this  section 
multiplied  by  a  fraction,  the  numerator 
of  which  is  equal  to  the  total  crude  oil 
runs-to-stills  for  that  firm  used  to 
compute  Entitlements  Notices  in  the 
reporting  period,  and  the  denominator  of 
which  is  the  sum  of  the  crude  oil  runs-to- 
stills  for  all  firms  used  to  compute 
Entitlements  Notices  in  the  reporting 
period. 

(2)(i)  If  after  issuance  of  the  list  of  net 
obligations  and  net  claims,  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy,  the  Federal 
Energy  Regulatory  Commission  or  a 
court  of  competent  jurisdiction 
determines,  in  an  order  no  longer 
subject  to  appeal,  that  any  party  has  an 
obligation  to  the  entitlements  program, 
other  than  as  a  result  of  entitlements 
enforcement  actions,  firms  listed  on  the 
list  of  net  obligations  and  net  claims 
issued  pursuant  to  subsection  (g)(1)  shall 
be  owed  that  obligation. 

(ii)  The  party  shall  pay  to  each  such 
firm  an  amount  equal  to  the  obligation 
multiplied  by  a  fraction,  the  numerator 
of  which  is  equal  to  the  total  crude  oil 
runs-to-stills  for  that  firm  used  to 
compute  Entitlements  Notices  in  the 
reporting  period,  and  the  denominator  of 
which  is  the  sum  of  the  crude  oil  runs-to- 
stills  for  all  firms  used  to  compute 
Entitlements  Notices  in  the  reporting 
period. 

PART  212— MANDATORY  PETROLEUM 
PRICE  REGULATIONS 

§212.131  [Removed] 

2.  Section  212.131  is  removed. 

[FR  Doc.  81-20524  Filed  7-9-81:  208  pm| 
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